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[1] This is an application for leave to appeal agaithe decision of the Supreme
Court of Appeal in which, among other things, the state was olézecompensate
Modderklip Boerdery (Pty) Ltd (Modderklip), a prigacompany, for the violation of

its property rights under section 25(t¢ad with section 7(2)of the Constitution, as

! Modderfontein Squatters, Greater Benoni City Coundiladderklip Boerdery (Pty) Ltd (Agri SA and Legal
Resources Centre, amici curiae); President of the R@poblSouth Africa and Others v Modderklip Boerdery
(Pty) Ltd (Agri SA and Legal Resources Centre, amidgae)i2004 (6) SA 40 (SCA).

2 Section 25 reads:

“(1) No one may be deprived of property exceptimts of law of general application, and no
law may permit arbitrary deprivation of property.
(2) Property may be expropriated only in terms of ¢d\general application—
(@) for a public purpose or in the public interesigl
(b) subject to compensation, the amount of whichthadime and manner of
payment of which have either been agreed to by thfiseted or decided or
approved by a court.
(3) The amount of the compensation and the time aawdner of payment must be just and
equitable, reflecting an equitable balance betwberpublic interest and the interests of those
affected, having regard to all relevant circumstanoeluding—

€) the current use of the property;
(b) the history of the acquisition and use of thapprty;
(c) the market value of the property;
(d) the extent of direct state investment and subsidyhé acquisition and
beneficial capital improvement of the property; and
(e) the purpose of the expropriation.
(4) For the purposes of this section—
€) the public interest includes the nation’s committrte land reform, and to

reforms to bring about equitable access to all Souftic#s natural
resources; and
(b) property is not limited to land.
(5) The state must take reasonable legislative andr atieasures, within its available
resources, to foster conditions which enable citizengain access to land on an equitable
basis.
(6) A person or community whose tenure of land isllggasecure as a result of past racially
discriminatory laws or practices is entitled, to thxeat provided by an Act of Parliament,
either to tenure which is legally secure or to corapke redress.
(7) A person or community dispossessed of property a4fedune 1913 as a result of past
racially discriminatory laws or practices is entitled, the extent provided by an Act of
Parliament, either to restitution of that propertymequitable redress.
(8) No provision of this section may impede the staten taking legislative and other
measures to achieve land, water and related refarorder to redress the results of past racial
discrimination, provided that any departure from thevisions of this section is in
accordance with the provisions of section 36 (1).
(9) Parliament must enact the legislation referreid subsection (6).”

% Section 7(2) reads:

“The state must respect, protect, promote and fhiélrights in the Bill of Rights.”
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well as the section 26 rigitsf the unlawful occupiers of Modderklip’s farm. h&
Supreme Court of Appeal also held that Modderklgdgiality rights under sections

9(1)° and 9(25 of the Constitution have been breached.

Factual background
[2] The facts relevant to the issues are set otliérjudgment of the Supreme Court

of Appeal. It will suffice to repeat a few salidatts.

[3] The farm Modderklip adjoins Daveyton TownshipBenoni on the East Rand.
During the 1990s, because of overcrowded conditiotise township, a number of its
residents began settling on the strip of land betwihe township and Modderklip’s
farm. The strip became known as the Chris Hanorimfl settlement. The
municipality reacted by evicting the residents lué Chris Hani settlement. In May
2000 about 400 of them moved onto Modderklip’s favivere they erected some 50

informal dwellings.

* Section 26 provides:

“(1) Everyone has the right to have access to adetpoaisng.

(2) The state must take reasonable legislative andr atieasures, within its available
resources, to achieve the progressive realisatioriofig/nt.

(3) No one may be evicted from their home, or hitnedr home demolished, without an order
of court made after considering all the relevamtwinstances. No legislation may permit
arbitrary evictions.”

® Section 9(1) reads:

“Everyone is equal before the law and has the riglequal protection and benefit of the law.”
® Section 9(2) provides:

“Equality includes the full and equal enjoyment dfrajhts and freedoms. To promote the

achievement of equality, legislative and other messulesigned to protect or advance
persons, or categories of persons, disadvantaged hiy distaimination may be taken.”
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[4] In May 2000, the Benoni City Council alerted dterklip to the unlawful
occupation of its land and gave it notice in teohsection 6(4) of the Prevention of
lllegal Eviction from and Unlawful Occupation of hd Act 19 of 1998 (the Act),
requiring it to institute eviction proceedings ausi the unlawful occupiers.
Modderklip refused to do so and informed the Citu@cil that it considered it to be
the Council’s responsibility to evict the occupiefdodderklip stated however that it
would cooperate with the Council to the extent ssaey should it take steps to evict
the occupiers. The Council did not respond to ¢bimmunication, nor did it take any

steps as suggested by Modderklip.

[5] Modderklip then laid charges of trespass agdaiti® occupiers. Those
convicted were given warnings by the court andaste. The unlawful occupiers
however simply went back to the farm after thelease by the court and resumed
their occupation. The local head of the prisomthequested both Modderklip and
representatives of the South African Police Seryibe police) not to proceed with
further criminal prosecutions as the prison wouéd Hard-pressed to find space to

accommodate convicted unlawful occupiers shoulyg beesentenced to prison terms.

" Section 6(4) reads:
“Eviction at instance of organ of state.
(4) An organ of state contemplated in subsectionm@y, before instituting such proceedings,

give not less than 14 days' written notice to thenewor person in charge of the land to
institute proceedings for the eviction of the unlavdccupier.”

4
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[6] For its part, Modderklip continued to searchays to resolve the problem. It
sought assistance from several organs of stateding the police and officials of the
Ekurhuleni Metropolitan Municipality (the municigg) into which the Benoni City

Council had become subsumed. No help was forthogfom any of these organs of
state. Modderklip also offered to sell to the neypality the portion of the farm that
was unlawfully occupied at a negotiable price oDRDO per hectare. Although the
municipality initially showed some interest in tb&er, nothing came of it. In the
meantime, the number of unlawful occupiers contihtee grow. By October 2000

there were approximately 4000 residential unitsuped by some 18 000 persons.

Proceedings in the Johannesburg High Court

[7] In October 2000, still within a period of 6 ntbs of the initial occupation of its
property® Modderklip instituted proceedings in the JohannegiHigh Court for an
eviction order in terms of the Act. The occupiarg the municipality were cited as
respondents and the occupiers opposed the appficalin April 2001 the High Court
granted the eviction order and gave the occupweosmonths within which to vacate
Modderklip’s farm. The court order also authorisled sheriff to enlist the assistance
of the police in the eviction or removal of the opters and the removal or demolition

of their informal dwellings?

8 Section 4(7) of the Act requires a court dealinthvain eviction application instituted after the eapon of 6
months to have regard, among other things, to thitahildy of alternative accommodation to the ocergi
There is no such requirement where, as in this caseeg@dings are instituted within 6 months.

° Modderklip Boerdery (Pty) Ltd v Modder East Squatters Another2001 (4) SA 385 (W).

101d at 396.
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[8] The order of the Johannesburg High Court fer elriction of the occupiers was
never complied with, nor was an appeal lodged agéirat that stage. Instead, the
number of the occupiers continued to increase.erLestimates put their number at
approximately 40 000 of whom roughly a third welleged to be illegal immigrants.
The settlement has streets and the erven are nfestgd and numbered. It has shops
and other modest commercial ventures. There ist@mdrom which the occupiers
draw water and there are no other services exaeppif toilets. The community,
which is now fairly settled and has a voluntarynioof civic structure, calls itself the
Gabon Informal Settlement. About 50 hectares ofdMwoklip’s property are now

under illegal occupatiotf.

[9] Pursuant to the judgment and order of the Jokaburg High Court, a writ of
execution was issued at Modderklip’s instance. Sheriff however indicated that
she would have to engage a security firm to absistn carrying out the evictions and
therefore insisted on a deposit of R1,8 millionsezure the costs of the evictidris.
This amount far exceeds the value of the pieceaand Iwhich is illegally occupied.
Modderklip refused to pay this amount. It insteggbroached the President and the
Ministers of Safety and Security, Agriculture andnd Affairs and of Housing,

respectively, for assistance but to no avail. @mdp requested to enforce the eviction

™ A belated application for leave to appeal 18 msrisher was refused by the Supreme Court of Appeaé S
above n 1 at paras 47-9.

12|n the abortive negotiations between Modderklig &#re Council, a figure of 140 hectares was mentiorfed
R10 000 per hectare, the purchase price would aicggychave been approximately R1,4 million.

1 This amount later increased to R2,2 million.
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order, the police refused because they regardedntiter as a private civil dispute
between Modderklip and the occupiers. They howawticated that they would be
prepared to stand by when the evictions were tagiage in order to ensure that there
was no breach of the peace. Finding itself witheaiction order that it could not

enforce, Modderklip then approached the PretorghHiourt for relief.

Proceedings before the Pretoria High Court

[10] The respondents in the proceedings beforePtietoria High Coutf were the
President of the Republic of South Africa, the Mier of Safety and Security, the
Minister of Housing, the Minister of Agriculture @nLand Affairs, the National
Commissioner of Police and the sheriff for the ritistof Benoni. Modderklip later
joined the municipality as well as the occupierepwvere referred to in that case as

the Modder East Squatters, as respondents, buhtspnagelief against either.

[11] Although the relief sought was wide-rangingg essence of it was that the state
should be ordered to enforce the eviction orderoddérklip asked for a declaration
that its section 25(1) and its equality rights under sections 9(1) andqas well as
the rights of the unlawful occupiers to accessdegaate housing (section 26had

been violated. It further contended that the dtaie failed to ensure the protection of

4 Modderklip Boerdery (Edms) Bpk v President van die Bleghuvan Suid Afrika en Andef2003] 1 All SA
465 (T).

15 Above n 2.
16 Above nn 5 and 6.

17 Above n 4.
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its property rights and was accordingly in breatitobligations under section 7(2)
of the Constitutiort® It further sought an order compelling the stateemove the

occupiers from its property. In the alternativepdderklip asked the Court to order
the arrest and criminal prosecution of the occugpier the illegal occupation and for

contempt of court for their failure to comply wite eviction ordet?

[12] Modderklip sought to bolster its submissionsthe obligation of the state to
ensure the enforcement of the eviction order byokmg section 41(1) of the
Constitution, which sets out principles for co-ggere government and

intergovernmental relatiorf§;section 165(4) which requires organs of statestisa

18 Above n 3.

19 A further claim by Modderklip that the conduct thie sheriff in demanding a deposit of R1,8 million be
declared unconstitutional, ultra vires or unreastabd therefore invalid was not pursued at the hgaand
nothing further need be said about it.

2 gection 41(1) reads:

“Principles of co-operative government and intergowgental relations.—
(2) All spheres of government and all organs of stétieinveach sphere must—

@) preserve the peace, national unity and theisidility of the Republic;
(b) secure the well-being of the people of the Bépu
(c) provide effective, transparent, accountable etterent government for the

Republic as a whole;
(d) be loyal to the Constitution, the Republic #sdgeople;

(e) respect the constitutional status, institutipsyers and functions of
government in the other spheres;

4] not assume any power or function except thasderred on them in terms
of the Constitution;

(9) exercise their powers and perform their funciona manner that does not

encroach on the geographical, functional or instingl integrity of
government in another sphere; and

(h) co-operate with one another in mutual trust good faith by—
0] fostering friendly relations;
(i) assisting and supporting one another;
(i) informing one another of, and consulting careother on, matters of
common interest;
(iv) co-ordinating their actions and legislatioitwone another;
(v) adhering to agreed procedures; and
(vi) avoiding legal proceedings against one andther
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and protect the couffsand section 205 which sets out the duties andtibme of the

police??

[13] The application by Modderklip was opposed bg police and by the Minister
of Agriculture and Land Affairs who did so on behaf the state. Agri SA, a
voluntary association representing the economiciakoand safety interests of
commercial farmers, obtained leave to submit ewddeand to present argument as

amicus curiae.

[14] In opposing the application, the police cowmked that the problem was not a
police matter but one of land reform. They alsinfeml to the expense, estimated to
be at least R18 million, that would be incurredthe eviction order were to be
implemented. In his affidavit articulating theitattle of the police to the application,
Assistant Commissioner Van der Westhuizen put inigef on what became one of
the central issues of this case. He asked thdigneshere the occupiers, with their
possessions, would be accommodated after evictible pointed out that if the

occupiers were simply thrown onto the street, theguld either return to

21 Section 165(4) of the Constitution states that:

“Organs of state, through legislative and other messumust assist and protect the courts to
ensure the independence, impartiality, dignity eastility and effectiveness of the courts.”

22 3ection 205 of the Constitution provides:

“(1) The national police service must be structueéunction in the national, provincial and,

where appropriate, local spheres of government.

(2) National legislation must establish the powers amdtfons of the police service and must
enable the police service to discharge its resporkileffectively, taking into account the

requirements of the provinces.

(3) The objects of the police service are to prevemibat and investigate crime, to maintain
public order, to protect and secure the inhabitahthe Republic and their property, and to
uphold and enforce the law.”
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Modderklip’s farm or occupy some other property awfully. The Assistant
Commissioner also questioned the wisdom of prosaguhe occupiers because it
would not be possible to identify those who sholéd prosecuted for contempt of
court, or those upon whom the eviction applicatenthe order had been served.
Because of the continuing influx of unlawful ocoens onto Modderklip’s farm, it
would also be difficult to make a distinction beemethe unlawful occupiers on the

one hand and transient visitors on the other.

[15] The relief requested by Modderklip was, touastantial extent, granted by the
Pretoria High Court. It declared that Modderklipi®perty rights under section 25(1)
of the Constitutioff had been violated by the illegal occupation aref#ilure of the
occupiers to comply with the eviction order. B@held that the state had breached its
obligations in terms of sections 26(1) and (2)h& Constitutiorf? read with section
25(5)% to take reasonable steps within its available uesss to realise the right of
the occupiers to have access to adequate housth¢pad. According to the High
Court, this failure by the state effectively amadto the unlawful expropriation of
Modderklip’s property and also infringed Modderkdiprights to equality — under
sections 9(1) and 9(2) of the Constitution — byurgqg it to bear the burden of
providing accommodation to the occupiers, a fumctihat should have been

undertaken by the state.

2 Above n 2.
24 Above n 4.

25 Above n 2.

10
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[16] The Court held that the provision by the st@itéand or accommodation to the
occupiers would have facilitated compliance with #viction order. Accordingly, it
held that the state’s failure to provide such lamdaccommodation amounted to a
breach of its obligation to protect the efficacytbé eviction order as required by
section 165(4) of the Constitutiéh. It further held that the police had likewise il
to comply with their duty, in terms of section 2856f the Constitutioff read with
section 14 of the South African Police Services A8t of 1995° to investigate
complaints by Modderklip with a view to the proseon of the occupiers and
protecting Modderklip’s property rights. Finallyhe Court imposed a structural
interdict requiring the state to present a compmsive plan to the Court and to the
other parties indicating the steps it would takentiplement the court order. It was
against this judgment and order of the PretoriahHigpurt that the state applied for

leave to appeal to the Supreme Court of Appeal.

Proceedings in the Supreme Court of Appeal
[17] In addition to Agri SA, three other non-goverantal organisations active in
the fields of policy advocacy and support in respet landless and homeless

communities were admitted by the Supreme Courtpygdeal as amici curiae when the

%6 Above n 21.
" Above n 22.
%8 Section 14 provides:
“Employment of Service in preservation of life, haaltr property.—

The National or Provincial Commissioner may employ ifoers for service in the
preservation of life, health or property.”

11
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matter came before it on appeal. These were thaiNkevelopment Association, the
Community Law Centre of the University of the West€ape and the Programme for

Land and Agrarian Studies also of the Universityhaf Western Cape.

[18] The Supreme Court of Appeal agreed in genensh the findings of the
Pretoria High Court, in particular, that Modderkdipights to property and the rights
of the occupiers to have access to adequate hobsithdoeen infringed. It is these
findings that were challenged in this Court. Thgi®me Court of Appeal however
disagreed with the Pretoria High Court’s findingttlthe police had failed to fulfil

their obligations to ensure that the eviction ondas executed.

[19] The judgment of the Supreme Court of Appeakvpaemised firstly on its
finding that Modderklip’s rights entrenched in sect25(1) have been breached by
the unlawful occupation of Modderklip’s property a®ll as by the refusal of the
occupiers to obey the eviction order. The secayl tob this was the Court’s
endorsement of the finding of the Pretoria High €dliat the state had breached its
obligation, under sections 26(1) and (2) of the SEiution, to provide the occupiers
with land. The provision of land would have endbModderklip to vindicate its
section 25(1) right, while at the same time enajptime occupiers to comply with the
eviction order. The Supreme Court of Appeal hdidt tthe state has accordingly

failed to protect Modderklip’s rights, an obligatithat flows from the provisions of

12
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section 25(1) read with section 7(2) of the Conitin® It also held that the equality

provisions in terms of sections 9(1) and (2) of @mmstitution had been infringéd.

[20] Citing Fose v Minister of Safety and Secufityand Minister of Health and
Others vTreatment Action Campaign and Others (No*2he Supreme Court of
Appeal went on to state that the courts “have & dotmould an order that will
provide effective relief to those affected by a stintional breach® It pointed out

that

“constitutional remedies will differ by circumstamc The only appropriate relief that,
in the particular circumstances of the case, wagdear to be justified is that of
‘constitutional’ damages, ie damages due to theadireof a constitutionally

entrenched right. No other remedy is apparenttufReof the land is not feasible.
There is in any event no indication that the lankiciv was being used for cultivating
hay, was otherwise occupied by the lessees or itgthby anyone else. Ordering the
State to pay damages to Modderklip has the adverteg the Gabon occupiers can
remain where they are while Modderklip will be regmensed for that which it has
lost and the State has gained by not having toigeoalternative land. The State
may, obviously, expropriate the land, in which evdiodderklip will no longer suffer

any loss and compensation will not be payable (eixf the past use of the land).
A declaratory order to this effect ought to do ipsstto the case. Modderklip will not

receive more than what it has lost, the State maady received value for what it has

29 Above n 3.

% Above nn 5 and 6.

311997 (3) SA 786 (CC); 1997 (7) BCLR 851 (CC) aigpd4.
22002 (5) SA 721 (CC); 2002 (10) BCLR 1033 (CCpata 102.

% Above n 1 at para 42.

13
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to pay and the immediate social problem is solvbdeathe medium and long term

problems can be solved as and when the state fad @f”** [footnote omitted)]

[21] The relevant part of the order of the Supredoeirt of Appeal was accordingly

in the following terms:

“(a) The appeal is upheld in part.
(b) Paras 1 to 5 of the order of the Court betoes set aside and replaced with an

order
(i) Declaring that the State, by failing to provitdémd for occupation by the
residents of the Gabon Informal Settlement, infethgthe rights of
Modderklip Boerdery (Pty) Ltd, which are entrenclweds 7(2), 9(1) and (2),
and 25(1), and also the rights of the residentsfwvhre entrenched in s 26(1)
of the Constitution.

(i) Declaring that the applicant is entitled toypgent of damages by the
Department of Agriculture and Land Affairs in respetthe land occupied

by the Gabon Informal Settlement.

(iif) Declaring that the residents are entitled @ocupy the land until
alternative land has been made available to themthiey State or the

provincial or local authority.

(iv) The damages are to be calculated in termsl@($) of the Expropriation
Act 63 of 1975.

(v) If, in relation to the investigation and detémation of the damages
suffered, the parties are unable to reach agreeragatding the pleadings to
be filed, and discovery, inspection, and other ematbf procedure relating
thereto, leave is granted to any of the partiana@e application to the Court

in terms of Rule 33(5) for directions.

(c) The third appellant is to pay the costs of app&the respondent:®

% Above n 1 at para 43.

14
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The state’s contentions in this Court

[22] In its application to this Court for leave appeal against the above order, the
state essentially advanced two basic contentidiee first challenged the findings of
the Supreme Court of Appeal that Modderklip’s rightproperty under section 25(1),
and the occupiers’ rights to have access to adedumtsing in terms of sections 26(1)
and (2) had been breached. The second contentitimebstate was that Modderklip
was not entitled to the relief it claimed becaudsad neglected to apply for an urgent
eviction order timeously, under the provisions edtion 5 of the Act® It was argued
that if the eviction proceedings had been instdutering May 2000, the evictions

would have been manageable and affordable. Iwi#iathe two contentions in turn.

% Above n 1 at para 52(b) and (c).
% Section 5 reads:

“Urgent proceedings for eviction.—

(1) Notwithstanding the provisions of section 4, twener or person in charge of land may
institute urgent proceedings for the eviction ofueatawful occupier of that land pending the
outcome of proceedings for a final order, and tbartmay grant such an order if it is
satisfied that—

@ there is a real and imminent danger of substainjiaty or damage to any
person or property if the unlawful occupier is nattaith evicted from the
land;

(b) the likely hardship to the owner or any othdeetied person if an order for
eviction is not granted, exceeds the likely hardshithe unlawful occupier
against whom the order is sought, if an order fact@n is granted; and

(c) there is no other effective remedy available.

(2) Before the hearing of the proceedings conteraglat subsection (1), the court must give
written and effective notice of the intention oétbwner or person in charge to obtain an order
for eviction of the unlawful occupier to the unlawbccupier and the municipality in whose
area of jurisdiction the land is situated.

(3) The notice of proceedings contemplated in sulmse2) must—

@ state that proceedings will be instituted in &rofi subsection (1) for an
order for the eviction of the unlawful occupier;

(b) indicate on what date and at what time thetowill hear the proceedings;

(c) set out the grounds for the proposed evictiod; an

(d) state that the unlawful occupier is entitled ppear before the court and

defend the case and, where necessary, has the rgbpliofor legal aid.”

15
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The rights under sections 25(1) and 26(1) and {2Zhe Constitution

[23] Dealing with the first contention, the stategwed that section 25(1) has
application to state conduct only and not to thadcmt of private individuals. It

contended that Modderklip’s property rights hadrbe®aded by private individuals
and not by any action of the state. Accordingtyterms of the state’s submission,
section 25(1) could not be invoked as the condtith® unlawful occupiers was not
one that was contemplated by that provision of @mastitution. This raised the
guestion of whether or not section 25(1) has hotaloapplication, that is, whether it

can be invoked to govern relations between pripatées.

[24] The rights affected were characterised by stede as private law rights for
which private and public law remedies were providadthe state. In this, the
executive’s interest could only be indirect andegah It was argued that in eviction
proceedings and in subsequent steps to enforcéicgviorders, this obligation or
interest was limited to the provision by the statean infrastructure to “oil the
statutory machinery” in order to facilitate the execution of court asle The
legislative framework, which includes sections 4 & of the Act, together with
mechanisms such as the courts would be part of itfirastructure. The state
submitted that once such a statutory frameworkdeas established and placed at the
disposal of parties desirous of engaging the masihm it is not for the executive,

but for institutions such as the courts to opetiagemachinery.

3 De Lange v Smuts NO and Otha@98 (3) SA 785 (CC); 1998 (7) BCLR 779 (CC) ataphl6.

16
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[25] Linked to the finding of the Supreme CourtAgpeal that Modderklip’s rights
to property had been infringed was the concluseatihed by the Court that the rights
of the occupiers to access to adequate housing sedgons 26(1) and (2) have been
breached. This finding by the Supreme Court of égdpvas based on its acceptance
that the continued unlawful occupation of Moddeyldi property, even after an
eviction order had been issued, occurred becawsedbupiers had nowhere else to
go. The Court held, in effect, that the state douhve ended this occupation by
purchasing the portion of Modderklip’s propertyttias unlawfully occupied, or by
providing the occupiers with alternative land oniaebhto settle. The Court
accordingly held that the failure by the state tovple assistance to the occupiers in
this manner amounted to a breach of their rightieusections 26(1) and (2). It held
that this finding “leads ineluctably to the conaétus that the State simultaneously

breached its s 25(1) obligations towards ModderKiip

[26] For purposes of this judgment, and for thesoes that will emerge below, |
consider it unnecessary in this case to reach amglasions (a) on the question
whether or not section 25(1) has horizontal appboaand if so, under what
circumstances; and (b) whether Modderklip’s secfs(il) right to property and the
rights of the unlawful occupiers under sectionsl2@nd (2) have been breached and
if so, to what extent. It will be convenient, hoxge, to deal at this stage with the

second contention advanced by the state in thist€bu

% Above n 1 at para 28.

% See para 22 of this judgment.

17
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The state’s contention that Modderklip was to blame

[27] The contention that Modderklip was not enttte the relief it claimed because
it had neglected to institute eviction proceedingsler the urgent provisions of
section 5 of the A&t assumes that Modderklip would probably have suteddad it
instituted such proceedings. It was argued thatldédklip brought its woes upon
itself by not taking effective steps to protectatgn property, when it could have done
so. The state contended that there was no evidant®at time that the occupiers

could not be accommodated elsewhere.

[28] In terms of the provisions referred to, thenaw or person in charge of land
may, when certain factors which are specified i@ $ection are preseftjnstitute
proceedings for the eviction of an unlawful occupmending the outcome of
proceedings for a final order. The state, quiteemly, accepted that Modderklip’s
delay in seeking to assert its rights would be matenly if it were found to be

culpable and unreasonafife.

40 Above n 36.

“1 The factors required to be present are that thet caust firstly be satisfied that there is a “real amehinent
danger of substantial injury or damage to any persqgmaperty” if the occupiers were not evicted imméelia
from the land [section 5(1)(a)]; second, that theljikeardship to the owner or any other person affebtethe
eviction order exceeds the likely hardship to thwrful occupier [section 5(1)(b)]; and third, thaete is no
other effective remedy other than the order unldeprovisions of section 5 [section 5(1)(c)].

“2 Above n 1 at para 32.
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[29] There is no doubt, as was held by this Cauilkontwana v Nelson Mandela
Metropolitan Municipality and Anothéf that owners of property bear the primary
responsibility to take reasonable steps to prdtesit property. The complaint in that
case was that a provision which provided for thgnpent of arrear consumption
charges by the owner of property before the tranefesuch property could be
effected, imposed an unfair burden upon an ownehiwy to effect transfer of

property. Yacoob J, writing for the majority, st

“It is nevertheless the duty of the owner to saéedithe property, to take reasonable
steps to ensure that it is not unlawfully occupaed, if it is, to take reasonable steps
to ensure the eviction of the occupier. If the ewperforms these duties diligently,
unlawful occupiers will not, in the ordinary coursemain on the property for a long
period. It is ordinarily not the municipality btite owner who has the power to take

steps to resolve a problem arising out of the uflhaccupation of her property’”

[30] There are however two answers to the statergemtions in this respect. The
first is that, as the Supreme Court of Appeal fQquhdvas by no means clear that
Modderklip would have been able to satisfy all shengent requirements of section 5
of the Acf® if it had invoked those urgent procedures. Moklilg's case for eviction

was not based on any of those factors but simpliherfact that it had been deprived

of the enjoyment of its right of ownership of tlaadl in question.

43 Mkontwana v Nelson Mandela Metropolitan Municipalityd Another; Bissett and Others v Buffalo City
Municipality and Others; Transfer Rights Action Campaignd Others v MEC, Local Government and
Housing, Gauteng, and Others (Kwazulu-Natal Law $p@ed Msunduzi Municipality as amici curia2)05
(1) SA 530 (CC); 2005 (2) BCLR 150 (CC).

4 |d at para 59 in respect of section 118(1) of thedl Government: Municipal Systems Act 32 of 2000.

45 Above n 36.
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[31] The second answer is that Modderklip had resrbidle nor did it neglect to
assert its rights of ownership from the outset. hdd immediately engaged the
municipality and the other organs of state in deast a humane way out of the
impasse. The municipality, for its part, refusedrvolve itself or to cooperate with
Modderklip in the search for solutions. The coridot the state throughout was
consistent with the view articulated on its behalthis Court that the responsibility

for the implementation of the evictions rested lsyote Modderklip.

[32] Itis to be noted that the provisions of thet &nvisage the involvement of the
state, in certain circumstances, in evictions fraately owned property. Section 4
requires that the municipality be informed of amyi@n for eviction being undertaken
by a property owner. Section 6(1) of the Act pda& for the institution of eviction
proceedings by a municipality against an unlawfatupier from privately owned
land which falls within the jurisdiction of such muaipality. Before instituting such
proceedings, the municipality may give notice reiggithe owner or person in charge
of such property to institute eviction proceedifiysln this case, when Modderklip
declined to bring eviction proceedings pursuartheonotice®’ the municipality could
itself have instituted eviction proceedings agathstoccupieré® This it did not do.

As mentioned earlier in this judgmefitfurther attempts by Modderklip to get

“6 Section 6(4) of the Act.
4" See para 4 of this judgment.

“8 Section 6(3)(c) of the Act provides that one of fdaetors to be considered by the court when proogsdire
instituted by the municipality is the availability alternative accommodation or land.

9 See para 6 of this judgment.
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assistance from various organs of state failed gar bruit and the judgment and
eviction order granted by the Johannesburg High riCémought no relief to

Modderklip because of the circumstances which eralveady described.

[33] The failure by the state to take the stepsiaddo resolve the problem must be
seen against the background of its conduct thraughom the time when the
original group of occupiers was evicted by the Ber@ity Council from the Chris
Hani settlement. The considerations that influenttee state are explained in the
affidavits attested to by Mr Mayende, the diregjeneral of the Department of
Agriculture and Land Affairs, Mr Chainee, the mupdality’s executive director of
housing and Mr Odendaal, the provincial chief dweof housing. Briefly stated, the
reason is that the state could not be seen to wardeng “queue-jumping” to the
prejudice of law-abiding citizens who patiently awtheir turn to benefit from

housing and law reform programmes. In the wordglio€Chainee:

“Should the view be spawned that unlawful occupatiare compensated with the
expedited allocation of land and housing, the enpirogramme of land reform and

housing would collapse.”

[34] In similar vein, Mr Odendaal speaks of the dd@e take into account the
“existing priorities and obligation to accommodaeople according to their ranking

on the waiting list” and decries the practice afiége-jumping”.

[35] The Supreme Court of Appeal however expreskmabt whether the concern

was justified on the facts of this case. It fouradhing to indicate that the occupiers
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acted with an intention to leapfrog others in tliewg, but rather that the occupation
took place because the occupiers, who mistakenheveel that the land was
unoccupied municipal property, had nowhere elsgtéollowing their eviction by the

Benoni City Council from the Chris Hani settlement.

[36] The problem of homelessness is particularilyt@én our society. It is a direct
consequence of apartheid urban planning which dotmlexclude African people
from urban areas, and enforced this vision thropgjities regulating access to land
and housing which meant that far too little land @#mo few houses were supplied to
African people. The painful consequences of thgsies are still with us eleven
years into our new democracy, despite governmetisnpts to remedy them. The
frustration and helplessness suffered by many wihssuggle against heavy odds to
meet the challenge merely to survive and to haedieshcan never be underestimated.
The fact that poverty and homelessness still plagary South Africans is a painful
reminder of the chasm that still needs to be bddgefore the constitutional ideal to
establish a society based on social justice andawepl quality of life for all citizens

is fully achieved®

[37] The Supreme Court of Appeal further accepteat @fter their eviction was
ordered by the court, the occupiers believed tlegphations were taking place that

would have enabled them to remain on Modderklipisif. The successful conclusion

% See the preamble to the Constitution. See @iseernment of the Republic of South Africa and Others
Grootboom and Other2001 (1) SA 46 (CC); 2000 (11) BCLR 1169 (CC) atgp2.
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of the negotiations would have meant that the ufdbaccupation would have ended

because the occupiers would have had a place ahwdsettle lawfully.

[38] | agree with the finding of the Supreme Coaft Appeal that Modderklip

cannot be blamed for any delay in instituting geictproceedings and for the failure
to consummate the eviction order. As already roeetl, the costs of the eviction
order if implemented by the sheriff far exceed phiee at which the land was offered
for sale>® | agree also that Modderklip’s conduct in itssuit of an effective solution

has been prudent and reasonable in the circumstarieeen if a delay on the part of
Modderklip were found to have occurred, it could,ran the facts of this case, be
sufficient to deny Modderklip the relief it is ethdid to. The contentions of the state in

this respect must accordingly fail.

The rule of law and the provisions of section 3thefConstitution

[39] Section 1(c) of the Constitution refers to tigupremacy of the constitution
and the rule of law” as some of the values thatfewedational to our constitutional
order> The first aspect that flows from the rule of l@athe obligation of the state to
provide the necessary mechanisms for citizensdolve disputes that arise between

them. This obligation has its corollary in the right artédement of every person to

*1 See para 9 of this judgment.
%2 Section 1(c) reads:

“The Republic of South Africa is one, sovereign, deratic state founded
on the following values:

(c) Supremacy of the constitution and the rule of’la
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have access to courts or other independent forummgided by the state for the

settlement of such disputes. Thus section 34ebnstitution provides as follows:

“Everyone has the right to have any dispute thatbemaresolved by the application of
law decided in a fair public hearing before a caunrt where appropriate, another

independent and impartial tribunal or forum.”

[40] In Chief Lesapo v North West Agricultural Bank and t#heg>® Mokgoro J
pointed to some of the consequences that secti@n@4he rule of law seek to avoid

when she stated that

“[t]he right of access to court is indeed foundatal to the stability of an orderly
society. It ensures the peaceful, regulated astitutionalised mechanisms to resolve
disputes, without resorting to self-help. The riglitaccess to court is a bulwark
against vigilantism, and the chaos and anarchy lwhicauses. Construed in this
context of the rule of law and the principle agaisslf-help in particular, access to
court is indeed of cardinal importance. As a rgsetry powerful considerations
would be required for its limitation to be reasdealnd justifiable.” [footnote

omitted]

[41] The mechanisms for the resolution of dispuieslude the legislative

framework, as well as mechanisms and institutionshsas the courts and an
infrastructure created to facilitate the execut@ncourt orders. In this case, the
legislative framework includes the provisions of tict which are directed at
assisting both the landowner and the unlawful omsupln argument, the state has

accepted the existence of this obligation but céairthat it had been fulfilled.

532000 (1) SA 409 (CC); 1999 (12) BCLR 1420 (CCpata 22.
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[42] It is obvious in this case that only one pattye state, holds the key to the
solution of Modderklip’s problem. There is no pbdgy of the order of the

Johannesburg High Court being carried out in treeabe of effective participation by
the state. The only question is whether the statebliged to help in resolving the

problem, in other words, whether Modderklip is 8@t to any relief from the state.

[43] The obligation on the state goes further tithe mere provision of the
mechanisms and institutions referred to aboveis #lso obliged to take reasonable
steps, where possible, to ensure that large-secstigptions in the social fabric do not
occur in the wake of the execution of court ordéras undermining the rule of law.
The precise nature of the state’s obligation in pasticular case and in respect of any
particular right will depend on what is reasonalégard being had to the nature of

the right or interest that is at risk as well aglma circumstances of each case.

[44] The position of Modderklip, as a victim of thenlawful occupation of its
property on a massive scale, is aggravated bydiherd to have the eviction order
carried out. Its efforts to extricate itself wdrestrated by the ineffectiveness of the
mechanisms provided by the state to resolve tl@siip problem because of the sheer
magnitude of the invasion and occupation of Modigsproperty. The judgment in
the eviction case and the order granted by thenimsburg High Court did not
provide an answer. The eviction order became umeefble because the occupiers,

in their thousands, would have had nowhere to germthe order to evict them was
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carried out. The problem was compounded by thedinate increase in the number
of occupiers. Indeed, in the founding affidavit,is stated that Modderklip found
itself in a checkmate position, having followed tberrect legal procedures and
having obtained a court order, only to find thaé tbrgans of state were either

unwilling or unable to assist in enforcing it.

[45] It is unreasonable for a private entity sushModderklip to be forced to bear
the burden which should be borne by the state oFiging the occupiers with
accommodation. Land invasions of this scale are#er that threatens far more than
the private rights of a single property owner. &ee of their capacity to be socially
inflammatory, they have the potential to have sexiomplications for stability and
public peace. Failure by the state to act in gr@wiate manner in the circumstances
would mean that Modderklip, and others similarlagad, could not look upon the
state and its organs to protect them from invasajdribeir property. That would be a

recipe for anarchy.

[46] The execution of an eviction order does ndtirmarily raise problems which
cannot be accommodated through the existing mesmsni They allow for the
execution of court orders so that citizens havgistfication to take the law into their
own hands. Consequently order in society is pweskand inappropriate societal
disruptions are prevented. It follows that couders must be executed in a manner
that prevents social upheaval. Otherwise the m&puf the rule of law would be

subverted by the very execution process that aiaginphold it.
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[47] The circumstances of this case are extraorgdimathat it is not possible to rely

on mechanisms normally employed to execute eviaiolers. This should have been
obvious to the state. It was not a case of onevoror even ten evictions where a
routine eviction order would have sufficed. To &xe this particular court order and
evict tens of thousands of people with nowhereaevguld cause unimaginable social
chaos and misery and untold disruption. In theutirstances of this case, it would

also not be consistent with the rule of law.

[48] The question that needs to be answered is hghethe state was, in the
circumstances, obliged to do more than it has dorsatisfy the requirements of the
rule of law and fulfil the section 34 rights of Maetklip. | find that it was

unreasonable of the state to stand by and do mpthircircumstances where it was
impossible for Modderklip to evict the occupiersciese of the sheer magnitude of

the invasion and the particular circumstances @foitcupiers.

[49] The state is under an obligation progressivelyensure access to housing or
land for the homeless. | am mindful of the facttthose charged with the provision
of housing face immense problems. Confronted Ibgnse competition for scarce
resources from people forced to live in the bleakégircumstances, the situation of
local government officials can never be easy. piugressive realisation of access to
adequate housing, as promised in the Constitutemqyires careful planning and fair

procedures made known in advance to those mogsitadfe Orderly and predictable
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processes are vital. Land invasions should alvbaydiscouraged. At the same time,
for the requisite measures to operate in a reagomadnner, they must not be unduly
hamstrung so as to exclude all possible adaptatienolving circumstances. If social
reality fails to conform to the best laid plansasenable and appropriate responses
may be necessary. Such responses should advanaeteérests at stake and not be
unduly disruptive towards other persons. Indeag,@anning which leaves no scope
whatsoever for relatively marginal adjustmentsha tight of evolving reality, may

often not be reasonable.

[50] No acceptable reason has been proffered fer dtate’s failure to assist
Modderklip. The understandable desire to discaairagueue-jumping” does not
explain or justify why Modderklip was left to carthe burden imposed on it to
provide accommodation to such a large number ofimecs. No reasons have been
given why Modderklip’s offer for the state to puase a portion of Modderklip’s farm
was not taken up and why no attempt was made istadedderklip to extricate

itself.

[51] The obligation resting on the state in ternissection 34 of the Constitution
was, in the circumstances, to take reasonable stepssure that Modderklip was, in
the final analysis, provided with effective reliefhe state could have expropriated
the property in question or provided other land;oarse that would have relieved
Modderklip from continuing to bear the burden obwding the occupiers with

accommodation. The state failed to do anything awdordingly breached
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Modderklip’s constitutional rights to an effectivemedy as required by the rule of

law* and entrenched in section 34 of the Constitution.

Justification
[52] Section 36 of the Constitution is not applieain this case since no law of

general application has been invoked in the linatadbf Modderklip’s rights.

Section 4(12) of the Act

In an alternative argument the second, third amdtioamici argued that the Pretoria
High Court should have relied on section 4(12)te Act. The purpose of section
4(12) is to create an opportunity for the amelioratof the conditions, which could

have drastic consequences to the evictees, undechwéviction orders are

implemented, in order to take into account changimgumstances. The eviction
order itself has not been appealed against; alp#rges involved are not before us
and accordingly, it would not be appropriate as ttage to invoke the provisions of

section 4(12).

Appropriate relief

[53] The appropriateness of an award for compemsatias challenged by the state
on several grounds. First, the state contendetl ttha type of relief was not
foreshadowed in Modderklip’s application. It sthtibat this omission precluded it

from considering this form of order and placingdmance before the Court why it

** Section 1(c) of the Constitution. See above n 52.
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ought not to be granted. In its judgment, the 8oq@ Court of Appeal points out that
this option was put to state counsel during hisnoge argument and he neither
resisted it nor did he “submit that such an ordeuld be incompetent or unfair> If

the state was taken by surprise, it is not cleanéowhy it could not have requested
time to get instructions to deal with an issue Wwhiandoubtedly, was to have
important consequences for it. | agree with theeobation of the Supreme Court of

Appeal that:

“If a constitutional breach is established, thisu@as (as was the Court below)
mandated to grant appropriate relief. A claimansuch circumstances should not
necessarily be bound to the formulation of theefeadiriginally sought or the manner

in which it was presented or argued.”

[54] A number of factors that had to be taken iatzount in the determination of
appropriate relief for purposes of this case wéted by counsel who argued on
behalf of the second, third and fourth amici. Ehaee that:
(a) the occupiers have formed themselves intotledetommunity and built
homes for themselves;
(b) the occupiers have no other option but to reman Modderklip’s
property;
(c) their investment into their own community on didierklip’s farm must be

weighed against the financial waste that theirteicwould represent;

5 Above n 1 at para 44.

*%1d at para 18. The Court referred@armichele v Minister of Safety and Security and Aew(ttentre for
Applied Legal Studies intervenin@p01 (4) SA 938 (CC); 2001 (10) BCLR 995 (CC); dBannatyne v
Bannatyne (Commission for Gender Equality, as amicusaeu#003 (2) SA 363 (CC); 2003 (2) BCLR 111
(CC) in support of this approach.
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(d) the cost of avoiding such a waste would be mmérhj

(e) the state is and has always been involved ittensaconcerning the
unlawful occupation of Modderklip’s farm; the stagave notice to
Modderklip, in terms of section 6(4) of the Act, tostitute eviction
proceedings and Modderklip made various requestadsistance from
various organs of state; and

(f) the responses of the state were consistenggtngs and unhelpful.

[55] There is no doubt that some of the above factmave relevance in the
determination of what constitutes appropriate fetiethis case. Of importance also
would be the general tone and purpose of legisiaitacted to govern evictions, read
with the relevant constitutional provisions. Theegmble to the Act states, for
instance, that no one may be evicted from theirdyamn have their home demolished
without an order of court made after consideringtad relevant circumstances.The

underlying philosophy of the Act is described byclga J in Port Elizabeth

Municipality v Various Occupieras follows:

“[The Act] expressly requires the court to infudeneents of grace and compassion
into the formal structures of the law. It is cdllgpon to balance competing interests
in a principled way and promote the constitutiorialon of a caring society based on

good neighbourliness and shared concétn.”

%" See also section 8(1) of the Act.

%8 Port Elizabeth Municipality v Various Occupie2§05 (1) SA 217 (CC); 2004 (12) BCLR 1268 (CCpata
37.
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This echoes the provisions of section 26(3) of@bestitution® which then goes on to
proscribe legislation that permits arbitrary ewio8. This is not surprising in a
constitutional order committed to the establishnrd society that is not only based

on democratic values and fundamental human rigutsalso on social justic8.

[56] Factors (a) and (b) above are in line with tieenarks inPort Elizabeth

Municipality v Various OccupiefSwhere it was stated that

“a court should be reluctant to grant an evictigraiast relatively settled occupiers
unless it is satisfied that a reasonable alteraaitivavailable, even if only as an
interim measure pending ultimate access to housingthe formal housing

programme.” [footnote omitted]

[57] The type of relief given by the Supreme CafrAppeal was foreshadowed in

Fose® where Ackermann J stated:

“[1]t seems to me that there is no reason in ppleciwhy ‘appropriate relief’ should

not include an award of damages, where such andawarecessary to protect and
enforce chap 3 rights. Such awards are made tgeonsate persons who have
suffered loss as a result of the breach of a statuight if, on a proper construction

of the statute in question, it was the Legislatuirgsntion that such damages should
be payable, and it would be strange if damagesdanat be claimed for, at least, loss
occasioned by the breach of a right vested in ldienant by the supreme law. When

it would be appropriate to do so, and what the mmeasf damages should be will

% Above n 4.
%0 See the preamble to the Constitution.
®1 Above n 58 at para 28.

%2 Above n 31 at para 60.
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depend on the circumstances of each case and theufaa right which has been
infringed.” [footnotes omitted]
This comment is also relevant to this case wherameeconcerned with compensation

in terms of section 12(1) of the Expropriation A& of 1975.

[58] Appropriate relief must necessarily be effeeti Again as pointed out in

Fose®®

“without effective remedies for breach [of rightstrenched in the Constitution], the
values underlying and the right entrenched in tlemdfitution cannot properly be
upheld or enhanced. Particularly in a country wheo few have the means to
enforce their rights through the courts, it is eis¢that on those occasions when the
legal process does establish that an infringemieabh @ntrenched right has occurred,
it be effectively vindicated. The courts have atipafar responsibility in this regard
and are obliged to ‘forge new tools’ and shape viative remedies, if needs be, to
achieve this goal.”

[59] In deciding that the type of compensation alearto Modderklip was the most
appropriate remedy in the circumstances, the Supi@ourt of Appeal referred to a
number of advantages which other forms of relief dot have. It compensates
Modderklip for the unlawful occupation of its prapein violation of its rights; it

ensures the unlawful occupiers will continue to dhaccommodation until suitable
alternatives are found and it relieves the stath@furgent task of having to find such

alternatives. The difficulty of quantifying theropensation is met by resorting to the

®31d at para 69.
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mechanism provided in section 12 of the Expromathct, thus obviating the need

for Modderklip to institute new proceedings.

[60] The state however suggested that a declaratwder would have been
sufficient to vindicate Modderklip’s rights. It teue that a declaratory order would go
some way towards assisting Modderklip by way ofifyiang its rights. It could even
be open to Modderklip to bring a separate delicacion against the state. What
Modderklip required at that stage, however, haviegard to the long history of its
efforts to relieve its property from unlawful oc@ain, was something more effective

than the suggested clarification of its rights.

[61] The question however remains whether, and mundbat circumstances,

compensation ought to be awarded as the Supreme &@oAppeal has done. Before
venturing to answer the question, it will be coneeah to consider whether another
alternative that was suggested, that is, ordetiiegstate to expropriate a portion of

Modderklip’s farm, would be more appropriate agefel

An order for the state to expropriate

[62] The propriety of an order by this Court théietstate should expropriate
Modderklip’s property, instead of an award for cangation, was debated during the
hearing. Strictly speaking, what is at issue i$ ti@ compulsory acquisition of
property by the state irrespective of the will bétowner. In the present matter, the

owner has indicated willingness, indeed eagerrtessell the land to the state. By
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awarding compensation on the basis of a fair maviatte, the Supreme Court of

Appeal indirectly set out to achieve purchase leystate.

[63] It was suggested with some force that ordetimg state to expropriate land
from Modderklip would amount to this Court not ordydering the state to fulfil its

obligations but also telling it how to do so andttthis would be a breach of the rule
on separation of powers. The Expropriation Acipanticular section 2 thereof, seems

to reserve the decision to expropriate for the Btam of Public Works.

[64] It is not necessary to decide, in this caseetier or not a court can order the
expropriation of property. We have no informatighether or not the state has other
land available to it which it could use to relocttie occupiers and at the same time
enable its obligations to Modderklip to be fulfdle That possibility cannot be ruled
out. If indeed such alternative land is availaileyould not be just and equitable to

order the state to acquire specific land on ModdBskfarm.

[65] | consider that in all the circumstances thvaa of compensation made by the
Supreme Court of Appeal was the most appropriateedy for this case. It follows
that should the state decide to expropriate thé tanModderklip’s farm, the sum to
be awarded as compensation will be set off aga@imstpensation to be given for the

expropriation.

Conclusion
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[66] | have found that the relief ordered by theo®une Court of Appeal is the most
appropriate in the circumstances. This is notiéthding the fact that this judgment is
based on a different basis to that of the SupremertGf Appeal. Although the

state’s appeal to this Court has not been sucde#sfunevertheless necessary, for the
sake of clarity, to set aside the order of the 8uar Court of Appeal and to replace it

with the order set out below.

[67] The state has not been successful in thistGmnd it is accordingly appropriate
to make a costs order against it and in favour otiterklip. In the Supreme Court of
Appeal, costs were also awarded to Modderklip, dhecessful party in that Court.
The Court also refused to interfere with the orfdercosts made by the Pretoria High
Court and which is contained in paragraphs 6 araf the High Court’s orde¥
Paragraph 7 of that order awarded certain cossgto SA, which was admitted as
amicus curiae in the High Court proceedings, sulbseity also in the Supreme Court
of Appeal. It was admitted in this Court as thstfamicus curiae. Even though it is
unusual and indeed it will rarely be appropriatedosts to be awarded in favour of an

amicus curiae, the state expressly stated in tlogrtCthat it was not seeking to

% Above n 14. Paragraphs 6 and 7 of the order read:

“6. Die 1ste, 2de, 3de en 5de respondente word getagesamentlik en afsonderlik die
applikant se koste te betaal met betrekking tot afiesoek om deurhaling sowel as die
hoofaansoek, insluitende die koste van twee advokatthei gevalle. Dit word noteer dat die
betoog ten opsigte van die aansoek om deurhalingtsowsalf dag in beslag geneem het en
die betoog in die hofaansoek sowat drie en ‘n haif da

7. Die 1ste, 2de, 3de en 5de respondente word gelagesamentlik en afsonderlik die

amicus curiae se koste te betaal met betrekking ¢ohansoek om deurhaling, insluitend die
koste van twee advokate.”
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overturn the order of the High Court awarding thassts to Agri SA. There is

accordingly no basis for this Court to interferehathose costs orders.

Order

[68] The following order is made:

1.

2.

The application by the state for leave to apijgegranted,;

Save to the extent indicated in paragraph (8)wethe appeal against
the judgment of the Supreme Court of Appeal is dised,;

Save for the costs order made in sub-paragreypbf(the order of the
Supreme Court of Appeal, the order of that Courtse$ aside and
replaced with the following order:

(@) Declaring that the state, by failing to provida appropriate
mechanism to give effect to the eviction orderhaf dohannesburg High
Court, infringed the right of Modderklip Boerderi?ty) Ltd which is
entrenched in section 34 read with section 1(¢hefConstitution.

(b)  Declaring that Modderklip Boerdery (Pty) Ltd entitled to
payment of compensation by the Department of A¢fuce and Land
Affairs in respect of the land occupied by the Gabimformal
Settlement from 31 May 2000.

(c) Declaring that the residents are entitled toupy the land until
alternative land has been made available to thenthbystate or the

provincial or local authority.
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(d)  The compensation is to be calculated in terfreeotion 12(1) of
the Expropriation Act 63 of 1975.
(e) If, in relation to the investigation and deteration of the
compensation to be awarded, the parties are unalskach agreement
regarding the pleadings to be filed, and discoverspection, and other
matters of procedure relating thereto, leave istgh to any of the
parties to make application to a High Court hayungsdiction in terms
of Rule 33(5) of the Uniform Rules of the High Cufor directions.

4. The Minister of Agriculture and Land Affairs (sed applicant) is to
pay the costs of the appeal of the respondenydirg the costs of two

counsel.

Madala J, Mokgoro J, Moseneke J, Ngcobo J, O'Regaé@achs J, Skweyiya J, Van

der Westhuizen J and Yacoob J concur in the judgofdranga ACJ.

% Rule 33(5) of the Uniform Rules of the High Coumbyides that:

“When giving its decision upon any question in temfighis rule the court may give such
judgment as may upon such decision be appropriateray give any direction with regard to
the hearing of any other issues in the proceedinghwimiay be necessary for the final disposal
thereof.”
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